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Executive Summary 

This Tax Alert summarizes the recent 

Delhi High Court (HC) ruling in the case 

of Ajay Guliya (Taxpayer)1 on an issue 

whether Capital Gains on sale of shares 

is chargeable in the year of transfer in 

a case where a part of the 

consideration is receivable after a 

period of two years on fulfillment of 

certain conditions. The HC held that in 

view of deeming fiction contained in 

Section 45, the Capital Gain is taxable 

in the year in which the transfer of the 

shares took place and entire 

consideration, inclusive of contingent 

consideration is to be construed as 

accruing in the said year of transfer for 

computation of the Capital Gains. 

 

                                                 
1
 ITA 423/2012 

Background 

Under Section 45 of the Income Tax 

Act (ITA), Capital Gains tax is 

chargeable on transfer of a Capital 

Asset in the year of transfer of asset. 

The Taxpayer, a shareholder of a 

Private Limited Company, agreed to 

divest his shareholding in favour of 

Essar Investments Ltd. along with 

other shareholders through a share 

purchase agreement (SPA). The shares 

were valued at INR 5,750 each, of 

which INR 4,000 per share was payable 

on the execution of the SPA and the 

balance was payable over a period of 

two years. The Taxpayer who offered 

1,500 shares for sale under the SPA, 

received INR 60 lakhs in the year of 

transfer and balance amount of INR 

26.25 lakhs  was receivable in future 

subject to fulfillment of certain 

conditions by the Investee Company. 

The Taxpayer in his Return of Income 

declared Capital Gains computed on 

the basis of sales consideration of Rs. 

60 lakhs. The Tax Authorities assessed 

the income on the basis of sales 

consideration of INR 86.25 lakhs. 

On appeal, the First Appellate Authority 

held that the part of the consideration 

receivable in future cannot be taken 

into account in the computation of 

income of the relevant assessment 

year. The Income Tax Appellate 

Tribunal (ITAT), on an appeal by the 

Tax Authorities, held that Capital Gains 

income arises on transfer of asset, the 

time of receipt of consideration is not 

relevant, and hence, the entire Capital 

Gain income was taxable in the year of  
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execution of the SPA. Accordingly, the 

income had to be computed on the 

entire agreed consideration of Rs. 

86.25 lakhs. The Taxpayer appealed to 

the HC whose ruling is discussed 

hereunder. 

Taxpayer’s Contentions 

• As per judicial precedents of the 

Supreme Court (SC) and others2, 

income accrues or arises when the 

right to receive the income 

becomes vested in the Taxpayer 

• Taxpayer’s right to receive the 

balance consideration of INR 26.25 

lakhs was contingent at the time of 

transfer of shares pursuant to the 

SPA 

• The right of the Taxpayer in respect 

of the balance consideration was 

dependent upon the performance 

of the Investee Company and 

fulfillment of the aggravated 

parameters  

                                                 
2
 Ashokbhai Chimanbhai (56 ITR 41) (SC), 

Bharat Petroleum Corporation (202 ITR 

492)(Cal.), Anurag Jain (227 ITR 1) (AAR) 

 

 

• Capital Gains to the extent of the 

contingent consideration did not 

accrue or arise in the year of 

transfer of the shares and therefore 

not liable to tax in the relevant 

year 

• As held by SC3, Capital Gains are 

chargeable to tax only when 

computation thereof is possible. 

Hence, the consideration which is 

uncertain of realisation cannot be 

included in computation of the 

income 

Tax Authority’s Contention 

• The Capital Gains is required to be 

computed on the full value of 

consideration agreed for transfer of 

the shares as per the provisions of 

ITA 

• The full value of the consideration 

agreed by the parties was INR 

5,750 for each share, which is  

                                                 
3
 B C Srinivasa Shetty (128 ITR 294) 

 

 

 

 

chargeable to tax in the year of 

execution of the SPA through which 

the shares were transferred 

• The discharge of a part of the 

consideration in future does not 

alter the point of taxation viz. the 

date of transfer of shares 

High Court Ruling 

The HC seems to have concurred with 

the following propositions of the ITAT:  

• Capital Gains are chargeable in the 

year of transfer of asset as they are 

deemed to be the income of the 

year in which the transfer takes 

place 

• Section 48 of the ITA which 

prescribes the mode of 

computation, is a machinery 

provision, it does not speak of the 

year of accrual or receipt, because 

all sums accruing or received in 

respect of transfer are taxable in 

the year in which the transfer takes 

place 
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• Supreme Court in Ashokbhai 

Chimanbhai’s case (Supra) laid 

down that income is taxable when 

it accrues, arises or is received, or 

when by fiction, it is deemed to 

accrue, arise or received. Section 

45 of ITA contains a fiction that 

Capital Gains income arising from 

transfer of a capital asset shall be 

deemed to be the income of the 

year in which the transfer takes 

place. Therefore, the words 

‘received’ or ‘accruing’, in Section 

48 read in conjunction with Section 

45(1) of the ITA leads to the 

conclusion that the Capital Gain 

income shall be taxed in the year in 

which transfer takes place 

irrespective of the year of accrual 

or receipt of the income 

The HC ruling in Bharat Petroleum 

Corporation (Supra) laid down that 

income accrues when a taxpayer 

gets legal right to enforce the 

amount against a debtor. In this  

 

 

sense, the income might have 

accrued in different years, but by 

dint of fiction in section 45(1) of 

the Act, income accruing in 

different years or received in 

different years, is chargeable in the 

year in which transfer takes place 

• The decision in the case of Anurag 

Jain (Supra) is to be distinguished 

on facts. That case concerned with 

the payment for consideration of 

shares which was interlinked with 

the performance of that Taxpayer, 

and not that of the company whose 

shares were transferred. The 

question in that case was regarding 

taxation of contingent payments 

under the head salary, which is not 

the issue for consideration in the 

case of the Taxpayer 

Further, HC held: 

• In B.C. Srinivasa Shetty’s case 

(Supra), the SC did lay down that 

the in order to arrive the 

chargeability of taxation, both, the  

 

 

charging Section 45 and the 

machinery Section 48, have to be 

looked into and read together 

• The observations made by the SC 

in the case of Ashokbhai 

Chimanbhai (Supra) as to what 

constitutes accrual for the purpose 

of income tax, no doubt, would 

apply, but at the same time, it is 

noticed that they are of a general 

character 

• There is no material on record or in 

the SPA that even if the entire 

consideration or part thereof is not 

paid, the title to the shares will 

revert to the seller 

• The mechanism  adopted by the 

Taxpayer in the SPA that  would 

defer the payment by the 

transferee, would not detract the 

chargeability  when the shares 

were sold 

• The entire income by way of Capital 

Gains is chargeable to tax in the 

year in which the transfer took  
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place according to Section 45(1) of 

ITA, and merely because payment 

of balance of consideration is based 

on the happening of certain events, 

it cannot be said that the income 

has not accrued in the year of 

transfer. 

Our Comments 

• In the merger and acquisition        

(M & A) deals, it is not uncommon 

that the entire consideration for the 

share purchase is not paid up front; 

rather, a part of the consideration 

is agreed to be paid in future, 

subject to achievement of 

milestones of turnover, profits, etc. 

which have been factored in 

arriving at valuation of the share. 

M&A deals, where the entrepreneur 

(transferor) agrees to continue to 

participate in the management, a 

part of the share sale consideration 

is made contingent upon 

compliance with agreed conditions 

– for specified future period.  

 

 

This ruling of the HC would 

adversely affect the taxpayers, who 

will be called upon to pay tax up 

front on the contingent income, 

before its realisation. The ruling 

does not address the issues that 

may arise on tax treatment in 

respect of that part of the share 

sale consideration which may not 

be realised at all due to non 

fulfillment of the agreed conditions 

• It appears that the HC’s ruling is on 

the premise that the deeming 

fiction contained in Section 45 (1) 

of the ITA: that, the Capital Gain is 

chargeable to tax in the year of 

transfer of shares, extends to 

another fiction to be read into 

Section 48 of the ITA: that the 

income which does not accrue in 

the year of transfer shall be 

deemed to have accrued in the 

year in which the transfer of capital 

asset takes place. 

 

 

 

With due respect, the HC erred in 

confirming the ITAT ruling that 

sought to extend the fiction to the 

computation of the Capital Gains, 

when none exist, in defiance of 

theory of real income 
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 Disclaimer 

 This alert has been prepared for general information to our clients; it may not deal with the subject comprehensively. The application of any  

 law stated herein may need evaluation in specific cases under a professional advice. We accept no responsibility for any action taken or inaction, 

 by recipient of this alert. 
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